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T A'TTORNEY GENEKRAL
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PRICE DANIEL ’

ATTORNEY GENERAL - : July 11 s 19]”'
Hon. Clayton Bray Opinion No. V-301
County Attorney
Sutton County - Re: Reconsideration of
Sonora, Texas Opinions 0-178 ana

0-7011, relative to
use of courthouse
space by abstract
firms in light of
subsequent court
decisions and the
submitted facts.
Dear 3Sir: : ,

Your request for an opinion of this office
is substantially as follows:

"Your opinion 0-178 and 0-7011, in-
volving the use of offices in the Court-
house, wvas called to the attention of the
- Commissioners' Court of this county and
they declded, in view of Tarrant County
v. Rettikin Title Co., 199 8. W. 2nd 269,
which was dated later than your opinions,
that, although they could not collect
rent therefor, they could allocate to the
County Clerk the office space formerly
used and rented to the only sbstract com-
pany in the county for copylng space by
all abstract companies. As a result, the
abstract company still uses the same of-
fice exclusively, keeps it locked when
not in actual use, and maintains an of-
fice directory sign in the rotunda of
the courthouse advertising their locatlon
-and the sales of insurance; but nov pays
no rent. Such abstract company maintains
no other office and conducts all business
there, both abstract and insurance, and
malntains a private telephone. All of
this I believe is contrary to the Ratti-
kin case and, too, our County Clerk has
sufficlient office space to permit the
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copying of records in the regular office

& L) &

In Opinion No. 0-178, rendered on February
25, 1939, this depsrtment stated: '

"It 1g o matter of common knowlsedge
that a courthouse is designed for publioc
use and no one should be allowed, or per-
mitted, to occupy 1t except the public of-
ficials named in the statute." .

Opinion Fo. 0-7011, of this department, dsted
Jemuary 25, 1946, in support of Opinion Ne. 0-178, stat-
o >, 19 . |

"We know of no authority for the Com-
missioners' Court to expend County funds
for office equipment and supplies to be
used fgr purposes other than County pur-
poses. -

| In the case of Tarpent Oounty vs, Rattikin
'fitle Co., 199 8. W. (24) 269, the vourt stated as fol-
ovs: ) : . o

"tThe court takes judicial knowledge
of the fact that with tha grovth and accum-
ulatlion of the public rscords the abhatract

- companies are a necessary Instrument of
modern businesa life and &re themselves a-
goents of the public who examirie gnd copy
the records as agents of the individusl
membera of the public after receiving
orders for the preparation of an abstract.

"ithe Court furthep tekes judicial no-
tice that it has never been the custom in
any county in this 8tate for the c¢ounty to
exact from the sbstraat ocompanies m _

- reasonable use of the public records elther
rent or fees in the guise of rent for the
right to have access to and to inspeot and
copy the ssme, as was well known to the
plalntiff at the time the defendant and
the other abstract companies went into
business and msade plant investments.'®

n
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. " . . To allow the Commissioners'
Court to lease or rent oifice space Lo pri-

vate enterprise which was originslly erected

Tor the use of public office, would be plac-
%gg the‘Cbmmiasiongrg' Court and private en-

erprige 1ln e relation of landlord and
Tenant, and In & sense would be epplying pub-
1i¢ property for private use, Which is &-
gelnst the laws of our otate." (Bmphasis

ours)

The court, in passing upon the Rattikin case,
supra, stated that inasmuch as the question presented
was nev to our jurisprudence they would adopt the law of
& forelgn state announced in a Tennessee case, Shelby
County v, Memphis Abstract Co., 203 8. W. 339, as the
lav in Texas; and wvhich is in part as follows:

_ "We fail to find any statutory power
.granted to the quarterly county court or to -
the county commissioners of Shelby County to
lease any part of the space in the offices

_ designated for the use of county officlals,
and we think it is clear-thst mo such author-
ity exists. The power, 1f existent, on exer-
.cise would give the lessee the right to con-

- trol the space leased to him or it to the

. ' . o)
the serious embarrassment of others whose
rights to use the registry roous and equip—

-,:nnt cannot be denied. _

®In the absence of statutory authority

no part of the rooms-in- gurreat use as a
registry of deeds and as part of a courthouse
may be leased to be used for .a period of

“months or years for private purposes. peunty

“ bulldings and their equipment are: public pro-

" perty held by the county, but in trust for
the public use. 7 R.C.L. p. 948; State v.
Hart, 144 Imd. 107, 43 K.E. T, 33 L.R.A. 118,
and note, Decatur v. DeKalb County, 130 @sa.
488, 61 8.E. 23.

A county hss no power to lease its property to
private persecns in the absence of a constitutionasl or
atatutery provision expressly or impliedly authorizing
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1t to do so. The county buildings are public property
held by the county, but in trust for the public use,
and a board of commissioners has no power, unless ex-
pressly delegated to it, to allow such property to be
used for any dbut & public purpose. (14 Am. Jur. p. 208)

The law does not contemplate the use of the
eounty courthouse for office space for private purposes.
In gour request yeu state that the abstract company
maintains no other ¢ffice but comdusts its abstract and
dnsurance business in an office furmished in the county
‘courthouse by Jutton County. It is only incumbent upen
the county to furnish sufficient space for record copy-
ing. (Art. 1945, v.C,8,) It i1s assumed that the office
of County Clerk of Sutton County has sufficent offige
space to permit the copying of records in the regular
office, and that the same does not interfere with the
business of sald office. Thls being true, it 4s the
- opinion of this Dapartment that this would meet the pe-
© quirement of the law. In the case of Tarrant County v.
Rattikin ®itle Co., supra, there was no claim as to the
exclugive use of the space allotted nor was there any
claim that the eppellee¢ demanded more privileges than
any other citizen, vherees, 1n your case, the space al-
lotted ia exclusive. To warrant the Commissioners'
Court in authorizing the use of the office in question
for aopylng space, it must he shown that it is neces-
sgry for the offlce of County Clerk to expand to care
for the volume of husiness. But to have sufflefent
space vithin the office of thé County Clerk to care feor
the demands of those desiring t¢ inspect snd copy ree
cords and at the same time grant exclusive use of the
office space within the Courthouse te an abstract aexm-
pany would not be warranted. In view of the l&w an-
noungad in the Terrent County case, and the facts sub-
mitted, 1t 1is the opinton of this Department thet the
exclunive use of office apace in She 3utton County .
Countliouss by an sbftract cowpany vould net be sunthor-

. » .

izad
A Cotumi sgioners’ Gourt may alloh aadti-
tional offices to the County Clerk, if needed,
for furnishing space to ‘the general publiic to
inspect and copy records, but msy not grant
space 1n the county courthouse to an abstrast
company for an office in vhich to conduet its
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business to the exclusion of all others.
Yours very truly
APTORNEY GENERAL OF TEXAS

Burneil Waldrep . ) 7 |

BW: jt;wb;djm Assistant

APPROVED:

ATTORNEY GENERAL




